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United States District Court, 
W.D. Virginia, 

Lynchburg Division. 
D.B., et al., 

v. 
BEDFORD COUNTY SCHOOL BOARD, Defend-

ant. 
 

Civil Action No. 6:09-cv-00013. 
April 23, 2010. 

 
Background: Student and his mother brought action 

against county school board, alleging that board vio-

lated the Individuals with Disabilities Education Act 

(IDEA) by failing to provide student with a free ap-

propriate public education (FAPE). Parties 

cross-moved for summary judgment. Plaintiffs also 

moved for leave to file supplemental exhibits, and 

board moved to strike plaintiffs' motion for such leave. 
 
Holdings: The District Court, Norman K. Moon, J., 

held that: 
(1) student's individual education plan (IEP) was not 

reasonably calculated to enable student to receive 

educational benefits; 
(2) school board failed to properly evaluate student for 

a specific learning disability; and 
(3) plaintiffs were entitled to reimbursement for stu-

dent's placement in private school. 
  
Summary judgment for plaintiff, board's motion 

to strike granted, and plaintiffs' motion for leave to file 

supplemental exhibits denied. 
 

West Headnotes 
 
[1] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 

General 
                      345k148(2) Handicapped Children and 

Special Services Therefor 
                          345k148(2.1) k. In general. Most 

Cited Cases  
 

Progress, or the lack thereof, is not dispositive 

with respect to whether a child receives the free ap-

propriate public education (FAPE) required by the 

IDEA. Individuals with Disabilities Education Act, § 

612(a)(1)(A), 20 U.S.C.A. § 1412(a)(1)(A). 
 
[2] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 

General 
                      345k148(2) Handicapped Children and 

Special Services Therefor 
                          345k148(2.1) k. In general. Most 

Cited Cases  
 

The IDEA does not require the school district to 

provide a disabled child with the best possible educa-

tion, or maximize each disabled child's potential. 

Individuals with Disabilities Education Act, § 601 et 

seq., 20 U.S.C.A. § 1400 et seq. 
 
[3] Schools 345 155.5(5) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-

ceedings to Enforce Rights 
                      345k155.5(5) k. Judgment and relief; 

damages, injunction, and costs. Most Cited Cases  
 

In IDEA cases, the existence of a disputed issue 

of material fact will not defeat a motion for summary 

judgment, since, in conducting an independent judicial 

review of the administrative decision and considering 

the administrative record as well as additional evi-

dence at the request of a party, courts must base their 

decisions on a preponderance of the evidence. Indi-

viduals with Disabilities Education Act, § 

615(i)(2)(C), 20 U.S.C.A. § 1415(i)(2)(C). 
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[4] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 

General 
                      345k148(2) Handicapped Children and 

Special Services Therefor 
                          345k148(2.1) k. In general. Most 

Cited Cases  
 

In judicial review proceedings under the IDEA, 

the ultimate question is whether a proposed individual 

education plan (IEP) is adequate and appropriate for a 

particular child at a given point in time. Individuals 

with Disabilities Education Act, § 601 et seq., 20 

U.S.C.A. § 1400 et seq. 
 
[5] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-

ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-

vention 
                          345k155.5(2.1) k. In general. Most 

Cited Cases  
 

In judicial review proceedings under the IDEA, 

courts must give due weight to the state administrative 

proceeding. Individuals with Disabilities Education 

Act, § 601 et seq., 20 U.S.C.A. § 1400 et seq. 
 
[6] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-

ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-

vention 
                          345k155.5(2.1) k. In general. Most 

Cited Cases  
 

In judicial review proceedings under the IDEA, 

the due process hearing officer's findings of fact are 

entitled to be considered prima facie correct. Indi-

viduals with Disabilities Education Act, § 601 et seq., 

20 U.S.C.A. § 1400 et seq. 
 
[7] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-

ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-

vention 
                          345k155.5(2.1) k. In general. Most 

Cited Cases  
 

In judicial review proceedings under the IDEA, if 

a district court declines to follow the hearing officer's 

factual findings, it is required to explain why it does 

not. Individuals with Disabilities Education Act, § 

601 et seq., 20 U.S.C.A. § 1400 et seq. 
 
[8] Schools 345 148(3) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 

General 
                      345k148(2) Handicapped Children and 

Special Services Therefor 
                          345k148(3) k. Mental or emotional 

handicap; learning disabilities. Most Cited Cases  
 

Student's individual education plan (IEP) was not 

reasonably calculated to enable him to receive educa-

tional benefits, as required by the IDEA, where school 

board did not use psychological testing to evaluate 

student for specific learning disability, or to make any 

eligibility determinations regarding specific learning 

disability, even though he appeared to have a disorder 

in one or more of basic psychological processes in-

volved in understanding or in using language, and 

student's eligibility documentation did not disclose 

any statements whether he had a specific learning 

disability, nor any basis for making that determina-

tion. Individuals with Disabilities Education Act, §§ 

602(3)(A), (30)(B), 614(b)(2), 20 U.S.C.A. §§ 

1401(3)(A), (30)(B), 1414(b)(2); 34 C.F.R. §§ 

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II%28L%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=345k148%282.1%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1400&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1400&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II%28L%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%282%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%282.1%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=345k155.5%282.1%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=345k155.5%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1400&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II%28L%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%282%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%282.1%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=345k155.5%282.1%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=345k155.5%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1400&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II%28L%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%282%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%282.1%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=345k155.5%282.1%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=345k155.5%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1400&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345II%28L%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1401&FindType=L&ReferencePositionType=T&ReferencePosition=SP_b190000009cc6
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1401&FindType=L&ReferencePositionType=T&ReferencePosition=SP_b190000009cc6
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1401&FindType=L&ReferencePositionType=T&ReferencePosition=SP_769f0000ecff7
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1414&FindType=L&ReferencePositionType=T&ReferencePosition=SP_c0ae00006c482
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=34CFRS300.8&FindType=L&ReferencePositionType=T&ReferencePosition=SP_2c6000002d723


  
 

Page 3 

708 F.Supp.2d 564, 259 Ed. Law Rep. 608 
(Cite as: 708 F.Supp.2d 564) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

300.8(c)(10), 300.306(a)(2), 300.311(a)(1). 
 
[9] Schools 345 148(3) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 

General 
                      345k148(2) Handicapped Children and 

Special Services Therefor 
                          345k148(3) k. Mental or emotional 

handicap; learning disabilities. Most Cited Cases  
 

County school board failed to properly evaluate 

student for a specific learning disability, and, thus, 

student was not provided free appropriate public ed-

ucation (FAPE) required by the IDEA, although he 

was promoted a grade every year, where he consist-

ently showed a lack of measurable progress, he was 

making only trivial, minimal academic advancement 

toward goals in his IEP, and goals, services, and 

placement proposed in the IEP were not reasonably 

calculated to confer an educational benefit beyond 

minimal academic advancement. Individuals with 

Disabilities Education Act, § 612(a)(1)(A), 20 

U.S.C.A. § 1412(a)(1)(A). 
 
[10] Schools 345 154(4) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k149 Eligibility 
                      345k154 Assignment or Admission to 

Particular Schools 
                          345k154(2) Handicapped Children 
                                345k154(4) k. Private school and 

out-of-state placement. Most Cited Cases  
 

Student's mother gave county school board suffi-

cient notice of her intent to enroll student at private 

school at public expense, based on school board's 

failure to provide a free appropriate public education 

(FAPE), and, thus, mother was entitled to reim-

bursement under the IDEA, where mother attended 

individual education plan (IEP) meeting and informed 

the team that she rejected its proposed placement, 

head of the private school also attended the meeting to 

describe and explain the school's program, and, since 

mother could have placed student in private school 

herself at her own expense, common sense indicated 

that she raised the issue before the school board to 

obtain placement at public expense. Individuals with 

Disabilities Education Act, § 612(a)(10)(C), 20 

U.S.C.A. § 1412(a)(10)(C). 
 
[11] Schools 345 154(4) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k149 Eligibility 
                      345k154 Assignment or Admission to 

Particular Schools 
                          345k154(2) Handicapped Children 
                                345k154(4) k. Private school and 

out-of-state placement. Most Cited Cases  
 

A court has the discretion to grant, reduce, or 

deny reimbursement under the IDEA to parents who 

have placed their child in a private school after public 

school failed to provide appropriate individual educa-

tion plan (IEP), regardless of the degree or quality of 

notice the parent provided. Individuals with Disa-

bilities Education Act, § 612(a)(10)(C)(iii), 20 

U.S.C.A. § 1412(a)(10)(C)(iii). 
 
*566 Henry Green Bostwick, II, Legal Aid Society of 

Roanoke Valley, Roanoke, VA, for D.B. 
 
Eric Eldridge Harrison, Frank Austin Wright, Jr., 

Overbey, Hawkins & Wright, Rustburg, VA, for De-

fendant. 
 

MEMORANDUM OPINION 
NORMAN K. MOON, District Judge. 

Plaintiffs 
FN1

 filed this suit pursuant to the Indi-

viduals with Disabilities Education Act (“IDEA” or 

“the Act”), 20 U.S.C. § 1400, et seq., asking the court 

to review an administrative due process hearing and 

reverse the Hearing Officer's finding that Defendant 

had provided D.B. a free and appropriate public edu-

cation as required by the Act. Presently before the 

court are the parties' cross-motions for summary 

judgment (docket nos. 37 & 49) and responses thereto, 

Defendant's motion to strike Plaintiffs' additional 

evidence (docket no. 53), and Plaintiffs' motion for 

leave to file supplemental exhibits (docket no. 57). 

The motions have been fully briefed and oral argu-
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ments have been presented.
FN2

 Upon review of the 

record, and as set forth herein, it is apparent that De-

fendant failed to evaluate D.B. for specific learning 

disability and failed to provide D.B. a free and ap-

propriate public education as required by the Act, and 

the Hearing Officer erred in determining otherwise. 

Accordingly, I will grant Plaintiffs' motion for sum-

mary judgment, and will deny Defendant's motion for 

summary judgment. Additionally, Defendant's motion 

to strike Plaintiffs' additional evidence will be granted; 

Plaintiffs' motion for leave to file supplemental ex-

hibits will be denied; and Plaintiffs will be directed to 

submit, within fourteen (14) days of the date of entry 

of the order accompanying this memorandum opinion, 

a petition for order of judgment (supplemented with a 

proposed judgment order), along with any other mo-

tions, such as a motion for attorney's fees pursuant to 

20 U.S.C. § 1415(i)(3)(B).
FN3 

 
FN1. Plaintiffs are “D.B.,” a minor, bringing 

suit by and through his mother, “A.B.,” who 

also brings suit in her own behalf. The full 

names of “D.B.” and “A.B.” are disclosed in 

the style of the complaint and elsewhere; 

however, the parties often refer to Plaintiffs 

by their initials. Pursuant to an order entered 

on April 7, 2010, the Clerk of the Court re-

formed the style of this case on the public 

docket to reflect these abbreviations rather 

than disclose the Plaintiffs' names. I will refer 

to the individual Plaintiffs as “D.B.” and 

“A.B.,” and will attempt to redact with those 

initials all references herein to their names. 
 

FN2. This matter was set for a bench trial 

April 21 & 22, 2010. On April 7, 2010, I 

entered an order directing the Clerk of the 

Court to remove the trial from the court's 

schedule, given that my disposition of the 

cross-motions for summary judgment would 

leave no issue to advance to trial, and that the 

instant memorandum opinion and order ad-

dressing the parties' cross-motions for sum-

mary judgment and other pending motions 

would be forthcoming in due course. 
 

FN3. The complaint included a request for an 

award of “court costs, witness fees, expend-

itures and reasonable attorney's fees, pursu-

ant to 20 USC § 1415.” 
 

I. 
A. 

This action involves allegations that Defendant 

violated the Individuals with Disabilities Education 

Act. Plaintiffs allege the following: that Defendant 

(the Bedford County School Board) failed to correct-

ly*567 evaluate D.B., a student, for specific learning 

disabilities; that Defendant failed to design an Indi-

vidual Educational Plan (“IEP”) reasonably calculated 

to result in an educational benefit to D.B.; that De-

fendant failed to provide for a placement suited to 

D.B.'s educational needs; and that Defendant therefore 

failed to provide D.B. with a free and appropriate 

public education (“FAPE”) as required by the IDEA. 

A.B. (D.B.'s mother), dissatisfied with D.B.'s pro-

gress, requested that Defendant place D.B. at New 

Vistas School (“NVS”), a private school in Lynch-

burg, Virginia. Having repeatedly notified Defendant 

of her desire to enroll D.B. at NVS at Defendant's 

expense, and after exhausting her direct opportunities 

to present her reasoning for such enrollment to De-

fendant (but before the state educational agency 

conducted the due process hearing mandated by the 

IDEA), A.B. enrolled D.B. at NVS. 
 

Defendant contends that it correctly evaluated 

D.B. for all suspected disabilities, reasonably calcu-

lated an IEP to confer an educational benefit, and 

developed an IEP to suit D.B.'s individual educational 

needs. In Defendant's view, a FAPE was provided to 

D.B.; the Hearing Officer's final decision, dated No-

vember 23, 2008, was correct; and this court, after 

giving deference to that decision and due weight to the 

administrative proceedings, should ratify the Hearing 

Officer's decision. Defendant further contends that, 

even if I should find that the IEP Defendant developed 

for D.B. was not reasonably calculated to result in an 

educational benefit, Plaintiffs' request for reim-

bursement should be denied because Plaintiffs failed 

to give proper notice to Defendant before enrolling 

D.B. in a private school. 
 

B. 
Congress enacted the IDEA, in part, to “ensure 

that all children with disabilities have available to 

them a free appropriate public education that empha-

sizes special education and related services designed 

to meet their unique needs and prepare them for fur-

ther education, employment, and independent living.” 

20 U.S.C. § 1400(d)(1)(A). The IDEA establishes that 

children with disabilities are those who fall in the 
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categories of mentally retarded, hearing impaired, 

speech or language impaired, visually impaired, se-

riously emotionally disturbed, orthopedically im-

paired, autistic, having traumatic brain injury, other 

health impaired, or having specific learning disabili-

ties, who, by reason of their condition, need special 

education and related services. 20 U.S.C. § 

1401(3)(A)(i). As a condition of federal financial 

assistance under the Act, states must provide disabled 

children with a free appropriate public education 

(“FAPE”). 20 U.S.C. § 1412(a)(1)(A). 
 

FAPE, as defined in the Act, must include special 

education and related services that: (a) have been 

provided at public expense, under public supervision 

and direction, and without charge; (b) meet the 

standards of the state educational agency; (c) include 

an appropriate preschool, elementary school, or sec-

ondary school education in the state involved; and (d) 

are provided in conformity with the individualized 

education program. 20 U.S.C. § 1401(9); 34 C.F.R. § 

300.17. The Act does not explicitly define what is 

meant by an “appropriate” education, and neither the 

face of the Act itself nor the legislative history indi-

cates a congressional intent that such education meet a 

specific substantive standard. Bd. of Educ. v. Rowley, 

458 U.S. 176, 188-90, 102 S.Ct. 3034, 73 L.Ed.2d 690 

(1982); see also Kirkpatrick v. Lenoir Co. Bd. of 

Educ., 216 F.3d 380, 383 (4th Cir.2000) (“The IDEA 

provides very little by the way of substantive stand-

ards to determine whether a *568 child is receiving a 

free appropriate public education.”). 
 

[1][2] In Rowley, the Supreme Court declined to 

establish a single test for determining the adequacy of 

educational benefits conferred upon children under the 

Act. 458 U.S. at 202, 102 S.Ct. 3034. Rather, the 

Court held that a state satisfies the FAPE requirement 

“by providing personalized instruction with sufficient 

support services to permit the child to benefit educa-

tionally from that instruction.” Id. at 203, 102 S.Ct. 

3034. Progress (or the lack thereof) is not dispositive 

with respect to whether a child receives FAPE. M.S. ex 

rel. Simchick v. Fairfax Co. Sch. Bd., 553 F.3d 315, 

327 (4th Cir.2009); In re Conklin v. Anne Arundel Co. 

Bd. of Educ., 946 F.2d 306, 313 (4th Cir.1991). The 

IDEA does not require the school district to provide a 

disabled child with the best possible education, M.M. 

ex rel. D.M. v. Sch. Dist., 303 F.3d 523, 526 (4th 

Cir.2002) (citing Rowley, 458 U.S. at 192, 102 S.Ct. 

3034), or maximize each handicapped child's poten-

tial. Hartmann v. Loudoun Co. Bd. of Educ., 118 F.3d 

996, 1001 (4th Cir.1997) (quoting Rowley, 458 U.S. at 

199, 102 S.Ct. 3034). 
 

The Act requires, however, that FAPE be “tai-

lored to the unique needs of the handicapped child by 

means of an ‘individualized educational program’ 

(IEP).” Rowley, 458 U.S. at 181-82, 102 S.Ct. 3034. 

The IEP is prepared at a meeting between a qualified 

representative of the local educational agency 

(“LEA”), the child's teacher, the child's parents or 

guardian and, where appropriate, the child. 20 U.S.C. 

§ 1414(d)(1)(B); Honig v. Doe, 484 U.S. 305, 311, 

108 S.Ct. 592, 98 L.Ed.2d 686 (1988); 34 C.F.R. § 

300.321(a). The IDEA mandates that, when evaluat-

ing a child “to gather relevant ... information ... that 

may assist in determining ... whether the child is a 

child with a disability ... and ... the content of the 

child's individualized education program,” the LEA 

“shall ... use technically sound instruments that may 

assess the relative contribution of cognitive and be-

havioral factors, in addition to physical or develop-

mental factors.” 20 U.S.C. § 1414(b)(2). The IDEA 

imposes “[a]dditional requirements,” including the 

requirement that “[e]ach local educational agency 

shall ensure that ... the child is assessed in all areas of 

suspected disability.” 20 U.S.C. § 1414(b)(3)(B) 

(emphasis added). An IEP must contain “statements 

concerning a disabled child's level of functioning, set 

forth measurable annual achievement goals, describe 

the services to be provided, and establish objective 

criteria for evaluating the child's progress.” M.M. ex 

rel. D.M., 303 F.3d at 527 (citing 20 U.S.C. § 

1414(d)(1)(A)); see also 34 C.F.R. § 300.320(a). An 

IEP must be reviewed once per year to ensure the child 

is receiving FAPE.   Honig, 484 U.S. at 311, 108 S.Ct. 

592; 34 C.F.R. § 300.324(b)(1). In some situations, 

“evidence of actual progress may be relevant to a 

determination of whether a challenged IEP was rea-

sonably calculated to confer some educational bene-

fit.” M.S. ex rel. Simchick, 553 F.3d at 326-27 (em-

phasis in original). 
 

The IDEA establishes certain procedural safe-

guards to ensure the provision of FAPE by a state 

educational agency (“SEA”) or LEA. 20 U.S.C. § 

1415; see also 8 Va. Admin. Code § 20-81-170 (ef-

fective July 7, 2009 (amended January 25, 2010), 

superseding 8 Va. Admin. Code § 20-80-70). One 

such safeguard is the opportunity for an impartial due 

process hearing. 20 U.S.C. § 1415(f)(1)(A); see also 8 
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Va. Admin. Code § 20-81-210 (effective July 7, 2009 

(amended January 25, 2010), superseding 8 Va. Ad-

min. Code § 20-80-76). At the conclusion of a due 

process hearing, an aggrieved party may *569 file a 

civil action in federal court challenging the decision 

rendered. 20 U.S.C. § 1415(i)(2)(A). In such a case, 

the court's inquiry is twofold: (1) has the state com-

plied with the procedures set forth in the Act, and (2) 

is the IEP reasonably calculated to enable the child to 

receive educational benefits? Rowley, 458 U.S. at 

206-07, 102 S.Ct. 3034. 
 

C. 
A summary judgment motion is “the most prag-

matic procedural mechanism for resolving IDEA 

cases.” Hanson ex rel. Hanson v. Smith, 212 

F.Supp.2d 474, 481 (D.Md.2002); see also DeLullo v. 

Jefferson Co. Bd. of Educ., 71 F.Supp.2d 554, 559-60 

(N.D.W.Va.1998), aff'd, 194 F.3d 1304 (4th 

Cir.1999)(per curiam )(allowing a district court re-

viewing a state administrative decision under the 

IDEA to grant summary judgment based upon the 

administrative record). Generally, summary judgment 

is appropriate “if the pleadings, the discovery and 

disclosure materials on file, and any affidavits show 

that there is no genuine issue as to any material fact 

and that the movant is entitled to judgment as a matter 

of law.” Fed.R.Civ.P. 56(c); Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 247-48, 106 S.Ct. 2505, 91 

L.Ed.2d 202 (1986). In the IDEA context, however, a 

motion for summary judgment challenging an ad-

ministrative ruling “may more aptly be described ... as 

a motion for summary adjudication.” Cone v. Ran-

dolph Co. Sch. Bd. of Educ., 657 F.Supp.2d 667, 673 

(M.D.N.C.2009) (quoting Hanson ex rel. Hanson, 212 

F.Supp.2d at 480); see also J.P. ex rel. E.P. v. Ripon 

Unified Sch. Dist., No. 2:07cv02084, 2009 WL 

1034993, at *2 (E.D.Cal. Apr. 15, 2009) (“Though not 

a true motion for summary judgment, the appeal of an 

IDEA-based due process hearing decision is properly 

styled and presented by the parties in a summary 

judgment format.”); Fitzgerald v. Fairfax Co. Sch. 

Bd., 556 F.Supp.2d 543, 550 (E.D.Va.2008) (“It is 

well-settled and undisputed by the parties that a dis-

trict court reviewing a state administrative decision 

under the IDEA may grant a motion for judgment on 

the administrative record.”). 
 

[3][4] In IDEA cases, the existence of a disputed 

issue of material fact will not defeat a motion for 

summary judgment. J.S. ex rel. Y.S. v. North Colonie 

Cent. Sch. Dist., 586 F.Supp.2d 74, 81 

(N.D.N.Y.2008) (quoting J.R. v. Bd. of Educ., 345 

F.Supp.2d 386, 394 (S.D.N.Y.2004)); see also 

Lillbask ex rel. Mauclaire v. Conn. Dep't of Educ., 397 

F.3d 77, 83 n. 3 (2d Cir.2005) (“[A] motion for 

summary judgment in an IDEA case often triggers 

more than an inquiry into possible disputed issues of 

fact. Rather, the motion serves as a ‘pragmatic pro-

cedural mechanism’ for reviewing a state's compli-

ance with the procedures set forth in IDEA and de-

termining whether the challenged IEP is reasonably 

calculated to enable the child to receive educational 

benefits.”). Indeed, federal courts are charged by 

statute with conducting an independent judicial review 

of the administrative decision and considering the 

administrative record as well as additional evidence at 

the request of a party; courts must base their decisions 

on a preponderance of the evidence. 20 U.S.C. § 

1415(i)(2)(C). However, the requirement that the 

court base its decision on the preponderance of the 

evidence “is by no means an invitation to the courts to 

substitute their own notions of sound educational 

policy for those of the school authorities which they 

review.” Bd. of Educ. v. Rowley, 458 U.S. 176, 206, 

102 S.Ct. 3034, 73 L.Ed.2d 690 (1982); accord 

DeLullo, 71 F.Supp.2d at 559. “The primary respon-

sibility for formulating the education to be accorded a 

handicapped child, and for choosing the educational 

method *570 most suitable to the child's needs, was 

left by the Act to state and local educational agencies 

in cooperation with the parents or guardian of the 

child.” Rowley, 458 U.S. at 207, 102 S.Ct. 3034. The 

judicial review proceedings under the IDEA have 

been described as “something short of a trial de novo.” 

Town of Burlington v. Dep't of Educ., 736 F.2d 773, 

790 (1st Cir.1984); see also Damian J. v. Sch. Dist., 

No. 06-3866, 2008 WL 191176, at *2 (E.D.Pa. Jan. 

22, 2008) (“The ‘due weight’ requirement has been 

described as ‘modified de novo’ review, and is the 

appropriate standard of review of administrative 

hearing decisions in IDEA cases.”). The ultimate 

question is whether a proposed IEP is adequate and 

appropriate for a particular child at a given point in 

time. Town of Burlington, 736 F.2d at 788. 
 

[5][6][7] In conducting their review, courts must 

give due weight to the state administrative proceeding. 

Rowley, 458 U.S. at 206, 102 S.Ct. 3034. In deter-

mining the due weight to be given to an administrative 

decision, courts should “examine the way in which the 

state administrative authorities have arrived at their 

administrative decision and the methods employed.” 
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Doyle v. Arlington Co. Sch. Bd., 953 F.2d 100, 105 

(4th Cir.1991). The due process hearing officer's 

findings of fact are entitled to be considered prima 

facie correct. Id. at 105; DeLullo, 71 F.Supp.2d at 559. 

Otherwise, the due process proceedings would be 

reduced “to a mere dress rehearsal by allowing ap-

pellants to transform the Act's judicial review mech-

anism into an unrestricted trial de novo.” Springer v. 

Fairfax Co. Sch. Bd., 134 F.3d 659, 667 (4th 

Cir.1998). If a district court declines to follow the 

hearing officer's factual findings, it is required to 

explain why it does not. Doyle, 953 F.2d at 105; 

DeLullo, 71 F.Supp.2d at 559. 
 

It is well-established that the party challenging 

the decision of a due process hearing officer bears the 

burden of proof. Barnett ex rel. Barnett v. Fairfax Co. 

Sch. Bd., 927 F.2d 146, 152 (4th Cir.1991); Tice ex rel. 

Tice v. Botetourt Co. Sch. Bd., 908 F.2d 1200, 1206 n. 

5 (4th Cir.1990); Town of Burlington, 736 F.2d at 794; 

Fitzgerald, 556 F.Supp.2d at 550. Thus, in this case, 

the burden of proof lies with Plaintiffs. 
 

II. 
A state hearing officer (“HO”) conducted a 

three-day due process hearing in this matter on Oc-

tober 23, 24, and 25, 2008.
FN4

,
FN5

 On November 23, 

2008, the HO issued a 35-page report finding that A.B. 

had not sustained her burden of proof, that Defendant 

had made a FAPE available to D.B., and that De-

fendant was not required to pay for the cost of D.B.'s 

attendance at NVS. Because the HO found that D.B. 

had been provided with a FAPE, the HO made no 

determination regarding A.B.'s alleged failure to pro-

vide sufficient notice of her intent to enroll D.B. in a 

private school. 
 

FN4. The hearing was conducted under the 

auspices of the Virginia Department of Ed-

ucation, Division of Special Education and 

Student Services, Office of Dispute Resolu-

tion and Administrative Service. The HO's 

final decision states that the HO “was ap-

pointed hearing officer in this matter from a 

list supplied by the Supreme Court of the 

Commonwealth of Virginia.” 
 

FN5. Giving due weight to the due process 

hearing officer's findings, see Doyle v. Ar-

lington Co. Sch. Bd., 953 F.2d 100, 105 (4th 

Cir.1991), I have adduced the facts in this 

opinion from the evidence presented in the 

Stipulated Administrative Record 

(“S.A.R.”). The S.A.R. consists of 2,465 

pages. 
 

A. 
The HO made the following findings of fact. 

 
*571 D.B. was born on March 13, 1999, and was 

9 years old at the time of the hearing. Campbell 

County Schools referred D.B. for a psychological 

evaluation and, on May 21, 2004, D.B. was assessed. 

On June 22, 2004, while he was enrolled in Campbell 

County Public Schools, D.B was determined to be 

developmentally delayed, and thus eligible for special 

education and related services. On August 30, 2004, 

D.B. transferred from Campbell County Public 

Schools (“CCPS”) to Bedford County Public Schools 

(“BCPS”), where he was a student at Thomas Jeffer-

son Elementary School (“TJES”) until his mother 

placed him at NVS in August 2008. 
 

In the fall of 2004, when D.B. first enrolled in 

TJES as a kindergarten student, BCPS proposed to 

accept the IEP for D.B. from CCPS for 30 days, with 

the BCPS IEP team to be convened by September 26, 

2004; A.B. gave her consent to this arrangement on 

August 26, 2004. On September 24, 2004, BCPS 

convened an IEP meeting, summarized by the HO as 

follows (quoted verbatim except for bracketed inser-

tions): 
 

[D.B.] had the identified disability of Develop-

mentally Delayed. Accommodations and modifica-

tions include: close proximity to the teacher-verbal 

and visual cues to call attention to task-directions 

repeated and clarified-quiet area for calming down, 

as needed. Services includes resource DD-60 

minutes per day, inclusion, 258 minutes per day, 

and speech and language-60 minutes per week. 

Parent signed indicating she received a copy of her 

rights and giving permission to implement the IEP 

on 9/24/04. 
 

The HO further found that “[t]he IEP of 9/24/04 

noted [D.B.] is functioning in the Deficient range in 

cognitive development. Consideration was given to 

self contained placement but it was felt that he could 

make more progress having peer role models and the 

support of special education staff in the classroom.” 

D.B. attended kindergarten at TJES in the 2004-05 
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school year, and repeated kindergarten in the 2005-06 

school year. Since then, he has been promoted every 

year to the next grade. 
 

D.B. was placed in the special education program 

at TJES. IEP meetings were conducted on the fol-

lowing dates: December 8, 2004; February 1, 2005; 

May 9, 2005; August 25, 2005; and May 8, 2006. A.B. 

“signed the IEPs indicating ... that she gave permis-

sion to implement the IEP and the placement decision. 

She attended all but the 2/1/05 IEP meetings [sic].” 
FN6

 

At the IEP meeting on December 8, 2004, “it was 

noted [D.B.] was having difficulty with fine motor 

skills. He was seen at an [occupational therapy] 

screening in October of 2004 and a full occupational 

therapy evaluation was recommended.” That evalua-

tion was conducted on January 12, 2005, and was 

discussed at the IEP meeting on February 1, 2005, 

which A.B. was unable to attend, and which the HO 

summarized as follows (quoted verbatim except for 

bracketed insertions): “[D.B.] exhibited impaired fine 

motor and visual motor skills. A self contained 

placement was considered but it was felt he could 

make more progress having peer role models and 

having support in the classroom and his needs could 

be met in [the] resource [room] 
FN7

 and in the inclu-

sion/general education*572 classroom.” 
FN8 

 
FN6. Because of work obligations and short 

notice of the meeting, A.B. missed the 

meeting on February 1, 2005. 
 

FN7. D.B. received some services, such as 

speech therapy, in a setting called “the re-

source room,” away from the inclusion 

classroom setting. 
 

FN8. The HO's finding that, at the end of the 

2004-2005 school year, “a self contained 

placement was considered but it was felt he 

could make more progress having peer role 

models and having support in the classroom 

and his needs could be met in resource and in 

the inclusion/general education classroom,” 

stands in contrast to the IEP's written state-

ment in the IEP of May 9, 2005, which stat-

ed: 
 

Inclusion setting was discussed but [D.B.] 

made very little progress in that setting this 

year. He had the benefit of a special edu-

cation teacher and aide in the classroom at 

all times. He had a one hour pull-out each 

day to work in small group and individu-

ally. Despite this high level of services, he 

has not made adequate progress.... He is 

much more comfortable in a small group 

and tends to participate more freely in that 

setting. 
 

Nonetheless, pursuant to the IEP of August 

25, 2005, D.B. repeated kindergarten in an 

inclusion setting because the IEP team had 

“reconsidered [D.B.'s] placement in the 

self contained classroom and now believe 

it is in his best interest be [sic ] included in 

the inclusion classroom.” The IEP of Au-

gust 25, 2005 indicates “no other options 

considered.” 
 

The HO summarized the next three IEP meetings 

as follows: 
 

Parent attended the IEP meeting of 5/9/05 which 

provided for speech and language of 30 min. 3 times 

a week, occupational therapy for 30 min. once a 

week, and DD classroom services 288 minutes a 

day. He had inclusion with a Kindergarten class for 

music, PE, Library, and art. 
 

Parent attended the IEP meeting of 8/25/05 which 

essentially continued services for speech and lan-

guage of 30 min. 3 times a week, occupational 

therapy for 30 min. once a week, and DD classroom 

services 288 minutes a day. He had inclusion with a 

Kindergarten class for music, PE, Library, and art. 
 

The 5/8/06 IEP was attended by Parent and pro-

vided for speech and language of 30 minutes twice a 

week, occupational therapy for 30 min. once a 

month, resource 60 minutes a day, support for lan-

guage arts 30 minutes a day, and inclusion 120 

minutes a day. 
 

(Quoted verbatim, internal citations omitted.) 
 

The IEP of May 3, 2007, to which A.B. con-

sented, 
 

provided for 30 minutes a week of speech and lan-

guage services, 2.5 hours daily of support for con-
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tent areas, and 30 minutes resource services plus 

accommodations and modification including adult 

proximity, present information visually and or 

hands on when possible, provide copy of board 

work at his desk, reduce length of assignments, re-

duce number of problems, small group reinforce-

ment for new skills broken down into small steps, 

use a number line in math, use alphabet strip that has 

pictures and letters, use drill and repetition, use 

highly structured programmed reading material that 

gives multiple exposures to each new work, and 

math aids. 
 

(Quoted verbatim, internal citations omitted.) 
 

The IEP of December 14, 2007, to which A.B. 

consented, 
 

increases resource support services from 30 minutes 

per day provided for in the 5/8/07IEP to 90 minutes. 

This was small group instruction outside the general 

education classroom. Added to previous accom-

modations and modifications were oral responses to 

test-group size-environmental modification-test in 

small group, in short periods, cut down on visual 

field, repeat verbal prompts, individual administra-

tion. 
 

(Quoted verbatim, internal citations omitted.) 
 

*573 The HO stated that, “[o]n December 13, 

2006, Parent, [sic ] received a ‘Reevaluation Notifi-

cation/Consent’ indicating [D.B.] needed a 

re-evaluation.” A.B. consented to the reevaluation, 

which “was required as [D.B.] was aging out of ‘De-

velopmental Delay[.]’ ” The record indicates that 

Defendant provided evaluations of D.B. on February 

28, 2007, March 2, 2007, and March 6, 2007; these 

evaluations were used to complete a psychological 

evaluation that was reported in written form on March 

12, 2007. The evaluation included a series of tests and 

observations, and concluded that D.B. scored in the 

low to very low range for children his age. Pursuant to 

the March 23, 2007, decision of an “eligibility com-

mittee,” Defendant classified D.B. as Other Health 

Impaired (“O.H.I.”), as a result of Attention Deficit 

Hyperactivity Disorder (“ADHD”), and other factors 

noted in his psychological evaluation, including very 

low scores on evaluative testing. A separate disability 

classification of mental retardation (“M.R.”) was 

considered, but D.B. was not classified as such. The 

HO expressed these facts in the following findings 

(quoted verbatim, except for bracketed insertions and 

elisions; internal citations omitted): 
 

The March 12, 2007 Psychological Evaluation in-

dicated that [D.B.] functioned in the low to very low 

range for children of his age. His general cognitive 

and processing abilities, as measured by the 

KABC-II [Kaufman Assessment Battery for Chil-

dren, Second Edition] and CAS [not defined], re-

spectively, were deficient. He exhibited some varied 

abilities that reflect areas of relative strength. He 

responds well to repeated exposure to information, 

and his long-term retrieval abilities are 

well-developed. Teacher and parent ratings on the 

BRIEF [not defined] indicate he continued to be 

impacted by his inattention in both home and school 

settings. Ability to utilize working memory was a 

particular area of weakness. Information provided 

on the ABAS-II [not defined] indicates adaptive 

skills are delayed for his age. Conceptual skills are 

extremely low across settings. 
 

 * * * 
 

On March 23, 2007 the eligibility committee found 

[D.B.] to be eligible for special education and re-

lated services with the identified educational disa-

bility of [O.H.I.]. Recommended related services 

were “Speech and Language”. 
 

 * * * 
 

[D.B.] had a medical diagnosis of Inattentive type 

ADHD.... The eligibility committee took this into 

consideration. 
 

The HO observed that the eligibility committee 

rejected the M.R. classification, citing D.B.'s “ 

‘[s]catter in cognitive abilities, scatter in adaptive 

behavior, global delays in achievement, language, and 

adaptive skills; [m]ental retardation not seen beeause 

[sic ] ability scores were scattered....[’]” A.B. “con-

sented to and signed on 3/27/07 the eligibility meeting 

minutes determining [D.B.] to be eligible for special 

education services with the educational disability of 

[O.H.I.] and which noted, after consideration, the 

committee did not find mental retardation.” 
 

An IEP meeting was held on April 29, 2008, and 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ibacf3c27475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ibacf3c27475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ibc9be63e475411db9765f9243f53508a&FindType=UM
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A.B. duly consented to its implementation. The IEP of 

April 29, 2008 provided “about three hours of spe-

cialized instruction per day,” “SOL [state Standards of 

Learning] Testing Accommodations were provided,” 

as were other “accommodations/modification as 

needed.” The other “accommodations/modification as 

needed” included “allowing extra time to respond,” 

allowing D.B. “to give oral responses,” “dictation to a 

scribe” in lieu of writing, a “peer tutor/helper,” 

“preferential seating,” and “reduce[d] length of as-

signments.”*574 The list of other “accommoda-

tions/modification as needed” is unclear and garbled, 

but suggests that test questions were to be read aloud 

to D.B. 
 

The HO found that, on June 17, 2008, A.B., “by 

letter, requested an IEP meeting to determine a new 

placement for [D.B.] at the New Vistas School. She 

further indicated that she has [sic ] invited Charlotte 

Morgan, Head of School and Lisa Thomas, assistant 

Head of School of New Vistas to attend the meeting.” 

Pursuant to A.B.'s request, on July 10, 2008, “an IEP 

(addendum) meeting was convened” to review the IEP 

of April 29, 2008.
FN9

 Summarizing the meeting of July 

10, 2008, the HO stated that it was 
 

FN9. The record indicates that D.B.'s first 

IEP at TJES was drafted on September 24, 

2004, and subsequent IEPs are dated as fol-

lows: May 9, 2005; August 25, 2005; May 8, 

2006; May 3, 2007; December 14, 2007; and 

April 29, 2008. The April 29, 2008, IEP in-

cludes an addendum dated July 10, 2008. 

A.B., D.B.'s mother, consented to all the IEPs 

except for the addendum of July 10, 2008. 
 

called at the request of Parent. The meeting dis-

cussed Parent's desire that [D.B.] be placed at New 

Vistas School. The IEP for the 2008-2009 school 

year developed in the spring of 2008 was discussed. 

Proposals made at the meeting include a summer 

program, a time study, a consultation with the lit-

eracy development specialist, curriculum modifica-

tion, and an early comprehensive evaluation. The 

placement at New Vistas School was denied. 
(Emphasis added.) 

 
At the IEP meeting on July 10, 2008, A.B.'s sole 

request was for D.B.'s placement to be changed to a 

private school day placement at NVS. The request was 

rejected. The HO stated that “Least Restrictive Envi-

ronment (LRE) was a consideration in the IEP team 

not concurring with Parent's request for a placement 

at” NVS. 
 

The HO observed that, on May 19, 2008, A.B. 

applied for D.B. to be admitted to NVS, which the HO 

described as “a private school located in Lynchburg, 

Virginia ... exclusively for disabled children. It is 

licensed by the Commonwealth of Virginia as a spe-

cial education private day school.” (Internal citations 

omitted.) The HO found that D.B. “attends [NVS] 

since the beginning of the 2008-2009 school year,” 

where he was “transitioned into a lower level of in-

struction than the level of instruction at [NVS] he 

initially started.” At NVS, D.B. “receives services 

with a teacher and at times with high school intern(s). 

The high school intern(s) are not formally trained but 

are provided with information as to what to do and are 

monitored.” The HO observed that BCPS placed D.B. 

“in an inclusion classroom,” and that “[t]he only 

psychological testing data that [NVS] has relied on is 

the psychological testing data provided by” BCPS. 
 

The HO made the following additional factual 

findings (verbatim quotes, except for bracketed inser-

tions): 
 

• D.B. “was diagnosed with ADHD, inattentive 

type.” 
 

• Phonological Awareness Literacy Screening 

(“PALS”) “is a screening instrument [D.B.] has 

taken and which enables progress to be gauged. It is 

taken by all students in BCPS unless excluded by 

their respective IEP.” 
 

• PALS “is a screening that's used as a way to guide 

reading intervention. [PALS] benchmarks are es-

tablished at each grade level and at each admin-

istration point in the year. The benchmarks are the 

expectations for the non-disabled student in the 

general curriculum.” 
 

*575 • “Performance across two [PALS] admin-

istrations for [D.B.] in the Fall of 2007 and in the 

Spring of 2008 indicated” the following: D.B.'s 

“total spelling score went from 0 to 7”; his 

“preprimer word list went from 5 to 11”; his “COW 

(Concept of Words) went from 5 to 11”; his “al-

phabet recognition went from 25 to 26”; his “letter 

sounds went from 12 to 21”; his “blending went 
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from 1 to 20”; and his “sound to letter went from 1 

to 20.” 
 

• “The Commonwealth of Virginia has general ed-

ucation standards of learning and the aligned 

standards of learning. The aligned standards of 

learning focus on a functional living curriculum. 

The S.O.L. curriculum focus on general education 

content.” 
 

• “Students have access to general curriculum con-

tent unless it has been determined they are candi-

dates for the aligned standards of learning or the 

alternative assessment program.” 
 

• “Removing [D.B.] from the S.O.L. tract [sic ] 

would place him in a less rigorous program that 

would not be aligned with the grade level curricu-

lum but aligned with skills for functional daily liv-

ing expressions of skills.” 
 

• “Removing a student from grade-level content, the 

SOL curriculum tract [sic ], into alternative tracts 

[sic ] is a decision with significant ramifications that 

could impact a student's ability to attend college.” 
 

• “The first time a student accesses the S.O.L. as-

sessments is in the 3rd grade. The 12/04/07 IEP 

team expressed the desire to maintain [D.B.] eligi-

ble for the third year S.O.L. and for him to have an 

opportunity to pass it. Grade three is cumulative 

content and assesses matters in science, social 

studies, math, and reading skills that would have 

been present in those curriculums in previous 

years.” 
 

• “The 4/29/08 IEP increases accommoda-

tions/modifications from the 12/14/07 IEP.” 
 

• “Ms. Charlotte Morgan [Head of NVS] attended 

the IEP meeting of 7/10/08 and provided infor-

mation concerning design of the [NVS] program. 

She did not present any alternative placement be-

sides [NVS] and did not suggest any program 

modifications or accommodations.” 
 

• “At the 7/10/08 IEP meeting Mrs. Robertson 

[Defendant's “Administrative Assistant for Special 

Services,” who apparently is also a school psy-

chologist] proposed a consultation with the literacy 

development specialist, consideration of curriculum 

modifications, and completing the triennial com-

prehensive evaluation earlier than currently sched-

uled to identify service needs. Also, the family 

asked about an after school reading assistant. This 

was discussed and it was agreed that [D.B.] needed 

to be a child and for him to receive the intensity of 

services in the I.E.P. then to continue after school 

might be a bit much for him to manage. The parents 

supported this position.” 
 

• “At the 7/10/08 IEP meeting neither Parent nor 

anyone else indicated that [D.B.] was going to be 

enrolled at [NVS], that he had applied to [NVS], or 

that he had been accepted at [NVS].” 
 

B. 
On August 17, 2008, lodging an appeal to the IEP 

committee's denial of her request for D.B. to be placed 

at NVS, A.B. signed a request for due process hearing, 

which stated, in part, “I would like for my son to *576 

be sent to an alternative school of learning which is 

New Vista[s]....” On August 20, 2008, Defendant 

received the request for due process hearing from A.B. 

On August 21, 2008, A.B. enrolled D.B. at NVS for 

the 2008-09 school year. The HO observed the fol-

lowing regarding Plaintiffs' request for D.B.'s place-

ment at NVS: “At Parent's request an IEP meeting was 

held on 7/10/08 in which she presented her desire to 

BCPS for the IEP team to change her son's placement 

to New Vistas School. However, the IEP team refused 

her request for a change of placement for [D.B.] to 

New Vistas.” (Emphasis added.) 
 

The HO observed that “[t]he fact that [D.B.] has a 

disability is not in dispute,” and that the issues before 

the HO concerned “the identification and evaluation 

of [D.B] and whether he was properly and correctly 

identified as a child with a disability as required by the 

IDEA and by Virginia Law [sic ].” Significantly, the 

HO observed that 
 

Parent has contended that BCPS failed to 

properly and correctly identify and evaluate 

[D.B.] as a child with a disability as required by 

the IDEA and Virginia law. Concern was raised as 

to [D.B.] possibly having a Specific Learning 

Disability (“S.L.D.”) and/or his being Mentally 

Retarded (“M.R.”). However, testimony of Ms. 

Elizabeth Robertson, school psychologist, indicated 

that [D.B.] did not meet the definition of Mentally 
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Retarded.
[]
 She was a school psychologist with 

over fifteen years [sic ] experience, had reviewed 

[D.B.'s] record, and the educational program offered 

him.
[FN10] 

 
FN10. As discussed in my analysis, it is clear 

that the HO never addressed the question 

whether D.B. had been evaluated for a spe-

cific learning disability, although the ques-

tion was clearly raised. It is also clear from 

the record that Defendant did not evaluate 

D.B. for a specific learning disability. I add 

also that Ms. Robertson did not perform 

D.B.'s psychological evaluation. See also n. 

15, infra. 
 

(Emphases added.) Although the HO never ad-

dressed the question whether D.B. had been evaluated 

for a specific learning disability, the HO found that 

“[t]he Psychological Evaluation indicates [D.B.] does 

have a disability. He functions in the low to very low 

range for children of his age and his general cognitive 

and processing abilities are deficient. He does have 

some varied abilities that reflect areas of relative 

strength.” The HO provided the following observa-

tions regarding the psychological evaluation and the 

categories of “mental retardation” (“M.R.”), “other 

health impaired” (“O.H.I.”), and “specific learning 

disability” (“S.L.D.”): 
 

The eligibility committee concluded there was not 

evidence of Mental Retardation. Ms. Robertson in-

dicated there was not sufficient evidence of adaptive 

behavior deficits to justify the classification of 

mental retardation. She testified this was a correct 

conclusion based upon procedural expectations as 

well as the A.A.M.R. [American Association on 

Mental Retardation] definition of mental retarda-

tion. It is further noted that Ms. Robertson is the 

only witness presented who was a psychologist. 

New Vistas School relied upon this same psycho-

logical evaluation. 
 

The BCPS eligibility meeting minutes indicated 

that mental retardation was considered but was not 

found and stated that “mental retardation not seen 

because ability scores were scattered (knowledge 

81, learning, long-term memory 86). 
 

[D.B.] was classified as O.H.I. The O.H.I. classi-

fication was based on the diagnosis of ADHD in 

conjunction with the information in the psycholog-

ical report.*577 BCPS requires a psychological 

profile consistent with the executive functioning 

deficits and a medical documentation of that disa-

bility. 
 

Designating O.H.I. or M.R. or S.L.D. for a child 

was addressed in testimony. Services received 

would not necessarily have changed had [D.B.] 

been designated M.R./S.L.D. (as opposed to 

O.H.I.) as an IEP is based on the individual stu-

dent's needs. Furthermore, there is no separate pro-

gram for O.H.I. as opposed to M.R. What designates 

the program of services for a child are the child's 

strengths, weaknesses, and educational perfor-

mance. Services are designated based on the student 

needs at each grade level. 
 

[D.B.] has had a progression of IEPs over time. 

The level of services have been reviewed and gen-

erally the level of individualized services have in-

creased and the level of supplemental services in-

creased. His services were established based on his 

needs not his designation. 
 

There is insufficient evidence presented to find 

that [D.B.] was improperly evaluated, identified, or 

classified. 
 

(Emphases added; internal citations omitted.) 
 

The HO drew the following conclusions: 
 

• “Parent bears the burden of proof in this cause and 

has not sustained her burden of proof.” 
 

• “Bedford County Public Schools did not fail to 

identify and evaluate [D.B.] as a child with a disa-

bility and did not fail to properly and correctly 

identify and evaluate him with a disability as re-

quired by IDEA and Virginia Law.” 
 

• “Bedford County Public Schools did not fail to 

provide an appropriate educational placement by 

refusing to provide him sufficient special education 

services.” 
 

• “Bedford County Public Schools did not fail to 

consider alternative placement options in deter-

mining LRE in the IEP of 4/29/08, 5/3/07, and 
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12/14/07.” 
 

• “Bedford County Public Schools did not fail to 

consider parent's concerns, including adequate 

progress, when drafting the IEP of 4/29/08, 5/3/07, 

and 12/14/07.” 
 

• “Bedford County Public Schools has made a free 

appropriate public education available to [D.B.].” 
 

The HO further concluded that, because BCPS 

had made a FAPE available to D.B., BCPS “is not 

required to pay for the cost of the private school 

placement at New Vistas School made by the Parent,” 

and “[i]n light of this finding, no further determination 

is necessary on the issues relating to the requirements 

of Parent informing the IEP team and/or the 10 day 

written notice of intent to enroll in a private school at 

public expense.” The HO determined that “[t]he re-

quirements of notice to the Parent ... were satisfied,” 

that [t]he Child ... has a disability” and “needs special 

education and related services,” and that “[t]he LEA ... 

is providing a FAPE.” The HO found “in favor of the 

Bedford County Public Schools on all issues involved 

in this proceeding,” denied “the request for the relief 

sought by the Parent,” and that “[t]he prevailing party 

in this case as to every issue presented is the local 

educational agency, Bedford County Public Schools.” 
 

C. 
[8] Upon my review of the record, Plaintiffs have 

carried their burden in showing that D.B.'s IEP was 

not reasonably calculated to enable D.B. to receive 

educational benefits. *578Rowley, 458 U.S. at 206-07, 

102 S.Ct. 3034. Although the record indicates that 

D.B received psychological testing, there is no indi-

cation that Defendant used this testing to evaluate him 

for specific learning disability, or to make any eligi-

bility determinations regarding specific learning dis-

ability, and the HO erred in determining that BCPS 

had properly evaluated him as a child with a disability. 
 

As I have already remarked, the IDEA mandates 

that, when evaluating a child “to gather relevant ... 

information ... that may assist in determining ... 

whether the child is a child with a disability ... and ... 

the content of the child's individualized education 

program,” the LEA “shall ... use technically sound 

instruments that may assess the relative contribution 

of cognitive and behavioral factors, in addition to 

physical or developmental factors.” 20 U.S.C. § 

1414(b)(2). The IDEA imposes “[a]dditional re-

quirements,” including the requirement that “[e]ach 

local educational agency shall ensure that ... the child 

is assessed in all areas of suspected disability.” 20 

U.S.C. § 1414(b)(3)(B) (emphasis added). The IDEA 

defines “child with a disability” to mean a child 
 

(i) with mental retardation, hearing impairments 

(including deafness), speech or language impair-

ments, visual impairments (including blindness), 

serious emotional disturbance (hereinafter referred 

to as “emotional disturbance”), orthopedic impair-

ments, autism, traumatic brain injury, other health 

impairments, or specific learning disabilities; and 
 

(ii) who, by reason thereof, need[ ] special educa-

tion and related services. 
 

20 U.S.C. § 1401(3)(A) (emphasis added). I stress 

that the disabilities listed in § 1401(3)(A) are distinct 

and separate, and that mental retardation, other health 

impairments, and specific learning disabilities are 

included in this list of distinct and separate disabilities. 

Significantly, “specific learning disability” (“S.L.D.”) 

is defined as follows: 
(A) In general 

 
The term “specific learning disability” means a 

disorder in 1 or more of the basic psychological 

processes involved in understanding or in using 

language, spoken or written, which disorder may 

manifest itself in the imperfect ability to listen, 

think, speak, read, write, spell, or do mathematical 

calculations. 
 

(B) Disorders included 
 

Such term includes such conditions as perceptual 

disabilities, brain injury, minimal brain dysfunction, 

dyslexia, and developmental aphasia. 
 

(C) Disorders not included 
 

Such term does not include a learning problem that 

is primarily the result of visual, hearing, or motor 

disabilities, of mental retardation, of emotional 

disturbance, or of environmental, cultural, or eco-

nomic disadvantage. 
 

20 U.S.C. § 1401(30) (emphasis added). This 
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definition explicitly indicates that “specific learning 

disability” and “mental retardation” are contraindi-

cated. 
 

Pursuant to 20 U.S.C. § 1221e-3, the Secretary of 

the Department of Education has issued regulations 

regarding the identification of specific learning disa-

bilities as provided by the IDEA.
FN11

 Part *57934 of 

the Code of Federal Regulations, § 300.307(a), pro-

vides that “[a] State must adopt,” consistent with 34 

C.F.R. § 300.309, “criteria for determining whether a 

child has a specific learning disability, as defined in 34 

C.F.R. § 300.8(c)(10).” 
FN12

 (Emphasis added.) See 

also U.S.C. §§ 1401(30), & 1414(b)(6). Section 

300.8(c) includes the following distinct and separate 

definitions: 
 

FN11. These regulations were in effect when 

the transactions and occurrences of the in-

stant case took place. The reauthorized In-

dividuals with Disabilities Education Act 

was signed into law on December 3, 2004, by 

President George W. Bush. The provisions of 

the act became effective on July 1, 2005, with 

the exception of some of the elements per-

taining to the definition of a “highly qualified 

teacher” that took effect upon the signing of 

the Act. The final regulations were published 

on August 14, 2006. 
 

FN12. The state criteria are set forth in the 

Virginia Administrative Code, Special Edu-

cation Regulations, and generally track the 

federal regulations. See generally 8 Va. 

Admin. Code § 20-81 (effective July 7, 2009, 

superseding 8 Va. Admin. Code § 20-80). 
 

(6) Mental Retardation means significantly sub-

average general intellectual functioning, existing 

concurrently with deficits in adaptive behavior and 

manifested during the developmental period, that 

adversely affects a child's educational performance. 
 

 * * * 
 

(9) Other health impairment means having lim-

ited strength, vitality, or alertness, including a 

heightened alertness to environmental stimuli, that 

results in limited alertness with respect to the edu-

cational environment, that- 

 
(i) is due to chronic or acute health problems such 

as asthma, attention deficit hyperactivity disorder, 

diabetes, epilepsy, a heart condition, hemophilia, 

lead poisoning, leukemia, nephritis, rheumatic fe-

ver, sickle cell anemia, and Tourette syndrome; and 
 

(ii) Adversely affects a child's educational per-

formance. 
 

(10) Specific learning disability-(i) General. 

Specific learning disability means a disorder in one 

or more of the basic psychological processes in-

volved in understanding or in using language, spo-

ken or written, that may manifest itself in the im-

perfect ability to listen, think, speak, read, write, 

spell, or to do mathematical calculations, including 

conditions such as perceptual disabilities, brain in-

jury, minimal brain dysfunction, dyslexia, and de-

velopmental aphasia. 
 

(ii) Disorders not included. Specific learning 

disability does not include learning problems that 

are primarily the result of visual, hearing, or motor 

disabilities, of mental retardation, of emotional 

disturbance, or of environmental, cultural, or eco-

nomic disadvantage. 
 

(Underscored emphasis added.) Again, I observe 

that “specific learning disability” and “mental retar-

dation” are explicitly contraindicated. 
FN13 

 
FN13. The state regulations similarly con-

traindicate these disorders. “Specific learning 

disability” is defined in 8 Va. Admin. Code § 

20-81-10 as follows: 
 

“Specific learning disability ” means a 

disorder in one or more of the basic psy-

chological processes involved in under-

standing or in using language, spoken or 

written, that may manifest itself in the 

imperfect ability to listen, think, speak, 

read, write, spell or to do mathematical 

calculations, including conditions such as 

perceptual disabilities, brain injury, min-

imal brain dysfunction, dyslexia, and de-

velopmental aphasia. 
 

Specific learning disability does not in-
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clude learning problems that are primarily 

the result of visual, hearing, or motor dis-

abilities; of intellectual disabilities; of 

emotional disabilities; of environmental, 

cultural, or economic disadvantage. (§ 

22.1-213 of the Code of Virginia; 34 CFR 

300.8(c)(10)) 
 

Dyslexia is distinguished from other 

learning disabilities due to its weakness 

occurring at the phonological level. Dys-

lexia is a specific learning disability that is 

neurobiological in origin. It is character-

ized by difficulties with accurate and/or 

fluent word recognition and by poor 

spelling and decoding abilities. These dif-

ficulties typically result from a deficit in 

the phonological component of language 

that is often unexpected in relation to other 

cognitive abilities and the provision of ef-

fective classroom instruction. Secondary 

consequences may include problems in 

reading comprehension and reduced read-

ing experience that can impede growth of 

vocabulary and background knowledge. 
 

(Emphasis added.) “Intellectual disability” 

is defined in 8 Va. Admin. Code § 

20-81-10 as follows: 
 

“Intellectual disability ” means the defini-

tion formerly known as “mental retarda-

tion” and means significantly subaverage 

general intellectual functioning, existing 

concurrently with deficits in adaptive be-

havior and manifested during the devel-

opmental period that adversely affects a 

child's educational performance. (34 CFR 

300.8(c)(6)) 
 

The predecessor regulations, repealed as of 

July 7, 2009, defined these disorders sim-

ilarly. See 8 Va. Admin. Code § 20-80-10 

(defining “mental retardation” and “spe-

cific learning disability”; “ ‘Specific 

learning disability’ ... does not include 

learning problems that are primarily the 

result of ... mental retardation....”) 
 

*580 A parent may request an initial evaluation or 

a reevaluation of a child with a disability. 34 C.F.R. §§ 

300.301, 300.303. The evaluative criteria adopted by 

the state must not require the use of a severe dis-

crepancy between intellectual ability and achievement 

for determining whether a child has a specific learning 

disability, as defined in 34 C.F.R. § 300.8(c)(10); must 

permit the use of a process based on the child's re-

sponse to scientific, research-based intervention; and 

may permit the use of other alternative research-based 

procedures for determining whether a child has a 

specific learning disability, as defined in 34 C.F.R. § 

300.8(c)(10). 34 C.F.R. § 300.307(a). A public agency 

must use the state criteria adopted pursuant to 34 

C.F.R. § 300.307(a) in determining whether a child 

has a specific learning disability. 34 C.F.R. § 

300.307(b). 
 

As set forth in 34 C.F.R. § 300.308, the deter-

mination of whether a child suspected of having a 

specific learning disability is a child with a disability 

must be made by a group that includes the child's 

parents and a team of qualified professionals, who 

may determine that a child has a specific learning 

disability by considering factors set forth in 34 C.F.R. 

§ 300.309. For a child suspected of having a specific 

learning disability, the documentation of the deter-

mination of eligibility (as required by 34 C.F.R. § 

300.306(a)(2)), must contain a statement that includes 

whether the child has a specific learning disability, 

and the basis for making that determination. 34 C.F.R. 

§ 300.311(a)(1) and 2. If the child has participated in a 

process that assesses the child's response to scientific, 

research-based intervention, the documentation of 

eligibility must contain a statement that includes the 

following: the instructional strategies used and the 

student-centered data collected; and documentation 

that the child's parents were notified about (1) the 

state's policies regarding the amount and nature of 

student performance data that would be collected and 

the general education services that would be provided, 

(2) strategies for increasing the child's rate of learning, 

and (3) the parents' right to request an evaluation. 34 

C.F.R. 300.311(a)(7).
FN14 

 
FN14. The state criteria follow the federal 

regulations. For example, 8 Va. Admin. Code 

§ 20-81-80(D), “Procedures for determining 

eligibility and educational need” (citing 34 

C.F.R. §§ 300.306 through 300.311) (for-

merly 8 Va. Admin. Code 20-80-56(C), 

“Procedures for determining eligibility”), 

requires that 
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(5) The local educational agency shall 

provide the parent with a copy of the 

documentation of the determination of el-

igibility at no cost. This documentation 

shall include a statement of: 
 

a. Whether the child has a specific disabil-

ity. 
 

b. The basis for making the determination 

including an assurance that the determina-

tion has been made in accordance with the 

provisions of this section regarding de-

termining eligibility and educational need. 
 

c. The relevant behavior, if any, noted 

during the observation of the child and the 

relationship of that behavior to the child's 

academic functioning. 
 

d. The educationally relevant medical 

findings, if any. 
 

e. The instructional strategies used and the 

student-centered data collected if the child 

has participated in a response to scientific, 

research-based intervention process. This 

document shall also include: 
 

(1) The local educational agency's notifi-

cation to the parent of the Virginia De-

partment of Education's policies regarding 

the amount and nature of student perfor-

mance data that would be collected and the 

general education services that would be 

provided; 
 

(2) The strategies that were used to in-

crease the child's rate of learning; and 
 

(3) The parent's right to request an evalua-

tion. 
 

f. For identification of a child with a spe-

cific learning disability, whether consistent 

with the requirements of subdivisions T 2 a 

and T 2 b of this section, the child does not 

achieve adequately for the child's age or to 

meet Virginia-approved grade-level 

standards; and 
 

(1) The child does not make sufficient 

progress to meet age or Virginia-approved 

grade-level standards; or 
 

(2) The child exhibits a pattern of strengths 

and weaknesses in performance, achieve-

ment, or both, relative to age, Virgin-

ia-approved grade-level standards or in-

tellectual development. 
 

g. For identification of a child with a spe-

cific learning disability, the group's de-

termination is consistent with the re-

quirements of subdivision T 2 c of this 

section. 
 

Subdivision T of 8 Va. Admin. Code § 

20-81-80 provides as follows: 
 

T. Eligibility of a child with a specific 

learning disability. (34 CFR 300.307 and 

34 CFR 300.309) 
 

1. The group may determine that a child 

has a specific learning disability if: 
 

a. The definition of “specific learning 

disability” is met in accordance with 

8VAC20-81-10; and 
 

b. The criteria for determining the exist-

ence of a specific learning disability are 

met. 
 

2. The criteria for determining the exist-

ence of a specific learning disability are 

met if: 
 

a. The child does not achieve adequately 

for the child's age or to meet Virgin-

ia-approved grade-level standards in one 

or more of the following areas when pro-

vided with learning experiences and in-

struction appropriate for the child's age or 

Virginia-approved grade-level standards: 
 

(1) Oral expression; 
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(2) Listening comprehension; 

 
(3) Written expression; 

 
(4) Basic reading skills; 

 
(5) Reading fluency skills; 

 
(6) Reading comprehension; 

 
(7) Mathematical calculations; or 

 
(8) Mathematical problem solving. 

 
b. The child does not make sufficient pro-

gress to meet age or Virginia-approved 

grade-level standards in one or more of the 

areas identified in subdivision 2 a of this 

subsection when using a process based on 

the child's response to scientific, re-

search-based intervention; or the child ex-

hibits a pattern of strengths and weak-

nesses in performance, achievement, or 

both, relative to age, Virginia-approved 

grade-level standards, or intellectual de-

velopment, that is determined by the group 

to be relevant to the identification of a 

specific learning disability, using appro-

priate assessments, consistent with 

8VAC20-81-70. 
 

c. The group determines that its findings 

under subdivisions 2 a and b of this sub-

section are not primarily the result of: 
 

(1) A visual, hearing, or motor impairment; 
 

(2) Intellectual disability; 
 

(3) Emotional disability; 
 

(4) Environmental, cultural, or economic 

disadvantage; or 
 

(5) Limited English proficiency. 
 

3. The Virginia Department of Education 

does not require the use of a severe dis-

crepancy between intellectual ability and 

achievement for determining whether a 

child has a specific learning disability. (34 

CFR 300.307(a)) 
 

*581 There is no indication in the record that the 

IEP team discussed or even considered that D.B. 

should be or had been evaluated for any specific 

learning disability,*582 such “as perceptual disabili-

ties, brain injury, minimal brain dysfunction, dyslexia, 

and developmental aphasia,” although the record 

strongly suggests that he has a “disorder in one or 

more of the basic psychological processes involved in 

understanding or in using language, spoken or written, 

that may manifest itself in the imperfect ability to 

listen, think, speak, read, write, spell, or to do math-

ematical calculations, including conditions such as 

perceptual disabilities.” 20 U.S.C. § 1401(30)(B); 34 

C.F.R. § 300.8(c)(10). My review of D.B.'s eligibility 

documentation did not disclose any statements 1) 

whether D.B. has a specific learning disability, as 

required by 34 C.F.R. § 300.306(a)(2), nor 2) any 

basis for making that determination, as required by 34 

C.F.R. § 300.311(a)(1). See Stipulated Administrative 

Record (“S.A.R.”) 1428-1527. And, although the 

eligibility documentation in the record suggests that 

D.B.'s basic psychological processes were tested, 

there is nothing in the eligibility documentation or 

elsewhere in the record indicating that he was evalu-

ated for disabilities such as “perceptual disabilities, 

brain injury, minimal brain dysfunction, dyslexia, and 

developmental aphasia.” 34 C.F.R. § 300.8(c)(10)(i) 

(defining specific learning disability). Indeed, De-

fendant's written argument presented to the HO states 

“Beth Robertson 
[FN15]

 is the only witness with any 

qualifications to discuss these matters and her testi-

mony was that SLD was properly ruled out. Addi-

tionally, dyslexia is not a recognized classification in 

this context.” S.A.R. 2287 (internal citation omitted). 

This statement regarding dyslexia is clearly erroneous, 

given that the federal regulation defining “specific 

learning disability” includes “dyslexia.” 34 C.F.R. § 

300.8(c)(10)(i). And it is not at all discernible on what 

basis Ms. Robertson determined that S.L.D. had been 

“properly ruled out.” 
 

FN15. Defendant presented “Elizabeth Rob-

ertson,” a “school psychologist,” as its wit-

ness regarding D.B.'s psychological testing, 

and “Beth Robertson” was designated as a 

“party representative” for Defendant. See 
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also n. 10, supra. The eligibility documenta-

tion indicates that the psychological evalua-

tion of D.B., dated March 12, 2007, was 

performed by “Elsie Howerton, M.A., M.T., 

School Psychologist.” S.A.R. 1475-1482. 

Ms. Howerton did not appear before the HO. 
 

The record discloses further clear error regarding 

Defendant's and the HO's understanding of “specific 

learning disability.” Defendant's written argument to 

the HO, the text of which the HO's opinion largely 

followed and adopted, explicitly shows that Defendant 

failed to recognize that M.R., S.L.D., and O.H.I. are 

separate and distinct categories of disability, and that 

M.R. and S.L.D. are contraindicated. S.A.R. 

2270-2327. In its written argument, Defendant argued 

that “[t]he evidence is clear that the potential classi-

fication of SLD was examined and ruled out during 

the evaluations. The basis of a SLD designation would 

have been mental retardation as a result of [D.B.'s] low 

cognitive scores.” S.A.R. 2286-87. However, this is 

clearly erroneous, given that, pursuant to the pertinent 

regulations, S.L.D. and M.R. are contraindicated, i.e., 

they are mutually exclusive, and thus M.R. would not 

have formed “[t]he basis of a SLD designation.” 
 

The HO's opinion and the testimony of Elizabeth 

Robertson indicates that the HO and Ms. Robertson 

both suffered from this confusion regarding the dis-

tinctions between mental retardation, other health 

impairment, and specific learning disability. The rec-

ord discloses that the IEP team determined that D.B. 

was “other health impaired,” in that he suffered from 

attention deficit disorder, and rejected only one *583 

other classification or diagnosis, mental retardation. 

This apparently sufficed for the HO and Ms. Robert-

son, but it does not fulfill the requirements of the 

IDEA. The applicable sections of the Act and the 

pertinent regulations, recapitulated above, indicate 

that mental retardation, other health impairment, and 

specific learning disability are three separate and dis-

tinct disabilities, yet the HO addressed A.B.'s con-

cerns that D.B. had not been properly and correctly 

evaluated for S.L.D.s with the statement that the “tes-

timony of Ms. Elizabeth Robertson, school psycholo-

gist, indicated that [D.B.] did not meet the definition 

of Mentally Retarded.” This statement (and the tes-

timony described therein) fails to address the question, 

which was A.B.'s contention that D.B. had not been 

evaluated for a specific learning disability. 
 

Dispensing with A.B.'s contention, the HO ob-

served that D.B. is not mentally retarded, but instead 

“was classified as O.H.I. ... based on the diagnosis of 

ADHD.” The HO concluded that “[s]ervices received 

would not necessarily have changed had [D.B.] been 

designated M.R./S.L.D. (as opposed to O.H.I.) as an 

IEP is based on the individual student's needs” and 

that “there is no separate program for O.H.I. as op-

posed to M.R.” (Emphases added.) Some statements 

within these conclusions may be true, but they reveal 

the following errors. First, the HO mistakenly coupled 

or linked M.R. and S.L.D., “as opposed to O.H.I.,” and 

the IEP could not accurately be described as based on 

D.B.'s “individual” needs if he were evaluated on the 

basis of this mistaken comparison. Regarding the 

HO's observation that “services ... would not neces-

sarily have changed” had D.B. been diagnosed as 

“M.R./S.L.D. (as opposed to O.H.I.),” services pro-

vided to D.B. nonetheless might well have changed 

had he been evaluated (as required by law) for S.L.D. 

and subsequently been diagnosed with S.L.D. And, 

although there may be “no separate program for O.H.I. 

as opposed to M.R.,” there is no acknowledgment that 

a separate program might, in fact, be warranted or 

even required for a diagnosis of S.L.D. (for which 

D.B. was never tested) as opposed to O.H.I. and M.R. 

Furthermore, the pertinent regulations clearly indicate 

that diagnoses of M.R. and S.L.D. are mutually ex-

clusive, and the absence of any mention of O.H.I. in 

the regulation defining S.L.D. indicates that a classi-

fication of O.H.I. is irrelevant to an evaluation for 

specific learning disabilities. 
 

Accordingly, the HO erred in concluding that 

“[t]here is insufficient evidence presented to find that 

[D.B.] was improperly evaluated, identified, or clas-

sified,” because what the record actually reveals is 

that there was insufficient evidence to find that D.B. 

had been properly evaluated for specific learning 

disability, and the HO's regard for Defendant's evalu-

ation of D.B. for M.R. and O.H.I., without considering 

the requirements concerning S.L.D., failed to appre-

hend the statutory and regulatory distinctions between 

these disabilities.
FN16

 *584 See, e.g., Department of 

Educ. v. L.K., 2006 WL 1892220 (D.Haw.2006) 

(upholding a hearing officer decision that the de-

fendant failed to address a child's underlying learning 

disabilities by treating the student as a child with 

emotional disturbance, thus denying the child appro-

priate education; also upholding tuition reimburse-

ment award). Although a psychologist tested D.B., 

Defendant did not properly evaluate D.B. for S.L.D. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ibc9be63e475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=Ibe73b2f3475411db9765f9243f53508a&FindType=UM
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2009531674
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2009531674
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2009531674


  
 

Page 19 

708 F.Supp.2d 564, 259 Ed. Law Rep. 608 
(Cite as: 708 F.Supp.2d 564) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

and make eligibility determinations regarding S.L.D., 

as required by the Act; therefore, D.B.'s IEP could not 

have been appropriately crafted, and Defendant failed 

to provide him FAPE. 
 

FN16. I note the following evidence regard-

ing S.L.D., which was presented to the HO. 

Charlotte Morgan, Head of NVS, is a state 

certified reading specialist with almost 40 

years of education experience. Ms. Morgan 

stated that she recognized “red flags” for 

SLD in the psychological testing used to 

evaluate D.B. in 2007. She stated the D.B. 

would benefit from her program at NVS, 

which is licensed to serve children with OHI, 

SLD, emotional disturbances, and traumatic 

brain injuries. She concluded that, based on 

the psychological testing contained in D.B.'s 

2007 evaluation, D.B.'s “communication 

skills continue to be impacted by weakness 

with receptive and expressive language ... 

these weaknesses are impacting his perfor-

mance in the classroom [and] would be a red 

flag to me to investigate specific language 

[sic ] disability” and that these “red flags” 

would suggest to her that she should “go [in] 

search of a specific learning disability.” 

S.A.R. 622-23. She stated that, as a reading 

specialist, she would assess D.B. for S.L.D. 

related to his lack of progress in reading and 

other academic areas because she “would 

want to rule out S.L.D. in this child looking at 

all the records ... as a professional.” Ms. 

Morgan based her opinion that D.B. should 

have been evaluated for S.L.D. in 2007 on 

the “clear peaks in language processing” as 

well as “some clear peaks in cognition” re-

vealed by her analysis of D.B.'s sub-scores 

on the his March 2007 Kaufman Assessment 

Battery for Children. Ms. Morgan testified 

that her review of D.B.'s educational 

re-evaluation in March 2007 revealed that the 

IEP team made no effort to consider testing 

D.B. for S.L.D., despite obvious irregulari-

ties (“peaks and valleys”) in D.B.'s stand-

ardized test scores. 
 

On cross-examination, Margaret Smith, a 

reading specialist employed by Defendant 

concurred with Ms. Morgan's observa-

tions, admitting that, “in [her] professional 

opinion as a reading specialist, if a child 

has had difficulties to the degree [D.B.] has 

in reading, writing, speaking and listening 

for over a two-year-a year and a half pe-

riod, and mental retardation has been ruled 

out,” then the child should be evaluated for 

a specific learning disability. S.A.R. 

1149-50. Defendant offered no testimony 

to rebut the testimony of its own reading 

specialist. 
 

D. 
[9] Defendant failed to properly consider specific 

learning disability; therefore the IEPs Defendant 

prepared for D.B. could not have been “reasonably 

calculated to enable the child to receive educational 

benefits.” Bd. of Educ. v. Rowley, 458 U.S. 176, 207, 

102 S.Ct. 3034, 73 L.Ed.2d 690 (1982). I add that the 

record contains additional support for Plaintiffs' ar-

gument that the IEPs were not reasonably calculated to 

enable D.B. to receive educational benefits. 
 

Although the HO observed that D.B. was pro-

moted a grade every year, the HO failed to compre-

hend that this token advancement documents, at best, a 

sad case of social promotion. While an “appropriate” 

education does not mean the “best” possible educa-

tion, “Congress did not intend that a school system 

could discharge its duty under the [Act] by providing a 

program that produces some minimal academic ad-

vancement, no matter how trivial.” County School 

Board of Henrico County, Virginia v. Z.P. ex rel. R.P., 

399 F.3d 298, 300 (4th Cir.2005) (citations and quo-

tations omitted). The record indicates that D.B. con-

sistently showed a “lack of measurable progress,” 

“insufficient progress,” and regression (in terms of 

retained learning). While enrolled in BCPS, D.B. was 

making only trivial, minimal academic advancement 

toward the goals in his IEP; the goals, services, and 

placement proposed for D.B. in the IEP for 2008-2009 

IEP were not reasonably calculated to confer an edu-

cational benefit beyond minimal academic advance-

ment; and therefore Defendant denied D.B. a free and 

appropriate education. 
 

The record is simply replete with evidence of 

D.B.'s failure to progress. Although the HO stated 

that, since repeating kindergarten, D.B. was “pro-

moted in each successive school year to the next 

grade,” *585 it is incontrovertible from the docu-

mentation in the record that D.B. cannot in any 
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meaningful way read (given that test questions must 

be read to him), write (given that he requires the ser-

vices of a scribe), or spell, at or near his grade level or 

otherwise, and that his purported advancement is 

“social promotion,” not “passing the grade” in the 

sense of academic achievement. According to D.B.'s 

educational record of over 500 pages, covering four 

years in an inclusion classroom at TJES, including IEP 

notations, anecdotal progress reports, and standard-

ized test results, D.B. did not reach any of his read-

ing-related general goals, benchmarks, or assess-

ments, nor was he successful on any of his standard-

ized tests. D.B. never made more than “a showing of 

minimal improvement on some test results.” Hall by 

Hall v. Vance County Bd. of Educ., 774 F.2d 629, 636 

(4th Cir.1985). During the 2007-2008 school year, 

D.B. failed every benchmark test save one. S.A.R. 925 

(“Ten assessments ... indicate[ ] ‘fail’ .... only one 

assessment indicates ‘pass' or ‘proficient [.]’ ” (ex-

amination of Elizabeth Robertson)). On D.B.'s spring 

2007 PALS (“Phonological Awareness Literacy 

Screening”) test, D.B. recognized 3 words from the 

Primer Word List; on the spring 2008 test, he recog-

nized zero words from that list. This is a significant 

regression, considering that D.B. was expected, ac-

cording to the annual goals set forth in his 2007-2008 

IEP, to make progress on a second grade reading level. 

Similarly, on the spring 2007 PALS test in the cate-

gory described as “Oral Reading in Context: Level 

B-Letter Sounds,” D.B. scored 18 out of 20, which 

represents 90% of the minimum level of competency 

in reading for the second grade. On his spring 2008 

test in the same category, he scored 21 out of 26, 

which is about 81% of the minimum level of compe-

tency in reading for the second grade, and represents, 

in percentage terms, a 9% regression from the year 

before. Other categories represent no progress what-

soever, or de minimis progress. D.B.'s spring 2007 

PALS test in the “Oral Reading in Context” section 

indicates D.B. was reading on a Preprimer level with 

96% accuracy; a year later, he had improved only a 

single percentage point on the Preprimer level. 
 

The HO misconstrued D.B.'s progress on his 

PALS scores in the Level B Concept of Word 

(“COW”) category. On the spring 2007 PALS test, 

D.B. scored 7 out of 24, or 29%, in the COW category; 

on his spring 2008 test, he scored 10 out of 25, which 

is 40%. Accordingly, D.B. showed an improvement of 

11%. Inexplicably, the HO concluded that D.B. had 

made a 100% gain in his COW score. Likewise, the 

HO wrote that, over the course of the 2007-2008 year, 

D.B.'s sight words recognition “increased to 35” from 

a “significantly lower” point; however, the Annual 

Goals of the 2006-2007 state that D.B. “recognized” 

34 sight words; a year later, the IEP of April 29, 2008, 

indicates that he had “only mastered around 35 sight 

words in reading and does not recall them consist-

ently.” This represents a single word increase in an 

entire academic year, which hardly represents even 

minimal progress. 
 

Despite the PALS test results indicating that he 

never acquired “presentation” or “recognition” of any 

first- or second-grade level words during the 

2007-2008 school year, BCPS and TJES nonetheless 

determined that D.B. was to be promoted to the third 

grade. S.A.R. 930 (cross-examination of Elizabeth 

Robertson). On June 6, 2008, the IEP team recorded 

that D.B. had made insufficient progress on the read-

ing and written language annual goals set out in the 

2007-2008 IEP. On his first Grade 2 Reading 

Benchmark test, he scored 32.14, and on his third 

Grade 2 Reading Benchmark test, he scored 

25-representing a *586 drop of 7.14 points in that 

score in one school year. His PALS scores show that, 

after four years in BCPS, he is still unable to read 

beyond a preprimer level, i.e., a below-basic, kinder-

garten level. 
 

Despite this lack of progress, Defendant insisted 

that D.B.'s goals essentially be repeated from year to 

year, and that the inclusion classroom setting served 

him best. However, Ms. Howerton's psychological 

evaluation in March 2007 indicated that Defendant 

would need to “provide [D.B.] with a structured 

learning environment where expectations are explicit, 

distractions are minimized, and reinforcement is fre-

quent,” and Zann Tweedy, a state-certified special 

education teacher with an endorsement in specific 

learning disability, gave the following testimony to the 

HO: “I couldn't imagine [D.B.] being in a classroom 

with more than six or seven people and being able to 

learn or function.” S.A.R. 515. The IEP notes contain 

numerous observations such as the following: that 

D.B. “repeatedly” asked to be excused from the in-

clusion classroom, so he could retreat to the “resource 

room”; that in inclusion classrooms of 20-22 students 

at TJES he “struggled to make progress either 

one-on-one or in a group”; and that the “[i]nclusion 

setting was discussed but [D.B.] made very little pro-

gress in that setting.... He is much more comfortable in 

a small group and tends to participate more freely in 
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that setting.” The notes of the IEP teams, i.e., the 

persons with first-hand observations of D.B., clearly 

indicate an awareness that D.B. derived no benefit 

from the inclusion setting. Nonetheless, the IEP of 

April 29, 2008, proposed to repeat for a fifth year the 

formula of previous years, and all of D.B.'s instruction 

modifications were to be delivered in the inclusion 

classroom “as needed”; the only service proposed to 

be delivered outside the inclusion classroom was 

“speech and language therapy,” for 30 minutes twice a 

week. 
 

The IEP of April 29, 2008, copied nearly verba-

tim most of D.B.'s goals and benchmarks from the 

previous IEP. Although he had made “insufficient 

progress” on the reading annual goal set out for 

2007-2008, there was no revision to that goal. Alt-

hough he had made “insufficient progress” toward the 

written annual goal set out for 2007-2008, it was re-

peated verbatim in the 2008-2009 IEP, apparently 

with the expectation that he would achieve mastery on 

a third grade level although he had made no progress 

toward his second grade writing goals and continued 

to read on a preprimer level. It is simply unrealistic to 

write an IEP for D.B. with the goal that he will master 

four areas of literacy using third grade texts when he 

has not yet mastered reading on the preprimer level 

and uses a scribe to record his thoughts, and he cannot 

derive an educational benefit from a plan so far out of 

proportion to his capabilities and preparation. An IEP 

is a “customized model of the child's curriculum and 

academic goals. The IEP is designed to meet the 

child's needs.” Bd. of Educ. of County of Kanawha v. 

Michael M., 95 F.Supp.2d 600, 602 (S.D.W.Va.2000) 

(citation omitted; emphasis added). The goals listed in 

a student's IEP must be “realistic and attainable, yet 

more than trivial and de minimis.” Id. at 609. 
 

Furthermore, the marginal benefits of educating 

D.B. in an inclusion setting are outweighed by his 

educational needs. While students with disabilities 

should be educated with their non-disabled peers to 

the “maximum extent appropriate,” the IDEA “ex-

plicitly states that mainstreaming [of which inclusion 

is a form] is not appropriate ‘when the nature or se-

verity of the disability is such that education in regular 

classes with the use of supplementary aids and ser-

vices cannot be achieved *587 satisfactorily.’ ” 

Hartmann by Hartmann v. Loudoun County Bd. of 

Educ., 118 F.3d 996, 1001 (4th Cir.1997) (citing 20 

U.S.C. § 1412(5)(B), and Rowley, 458 U.S. at 181 n. 4, 

102 S.Ct. 3034); see also DeVries v. Fairfax County 

Sch. Bd., 882 F.2d 876, 879 (4th Cir.1989) (main-

streaming is not required where (1) the disabled child 

would not receive an educational benefit from main-

streaming into a regular class; (2) any marginal benefit 

from mainstreaming would be significantly out-

weighed by benefits which could feasibly be obtained 

only in a separate instructional setting; or, (3) the 

disabled child is a disruptive force in a regular class-

room setting). D.B.'s special education teacher at 

TJES testified to the HO that D.B.'s behavior, in-

cluding “sucking his thumb,” “crying,” and “going 

around the room uncontrollably,” “isolate[d] him” 

from his peers and that D.B. sometimes had to be 

removed from class. S.A.R. 1050-52. The record dis-

closes that education in the inclusion classroom was so 

problematic for D.B. that his IEP of December 14, 

2007, notes that he would “frequently beg to go to 

[the] resource room to work.” 
FN17

 “[T]he value of 

having disabled children interact with 

non-handicapped students .... is ultimately a goal 

subordinate to the requirement that disabled children 

receive educational benefit.” Hartmann, 118 F.3d at 

1002. 
 

FN17. That IEP further observes that D.B. “is 

so far behind academically” and “gets lost in 

the large group regular classroom setting and 

needs more individualized attention.” On 

June 8, 2006, the IEP team noted that, 

“[o]ften when he is asked a direct question, 

he will not answer or will become very upset 

to the point of crying even if it is a question 

he can answer.” 
 

The record documents that, for four years, De-

fendant to a large extent simply repeated D.B.'s IEP 

goals from year to year, and that the IEPs, and the 

inclusion classroom settings provided therein, were 

not successful. Defendant contends that the inclusion 

setting places D.B. on the “Standards of Learning,” or 

“S.O.L.” track, which would channel him into main-

stream high school and college, and that placement in 

a private day school for disabled children disad-

vantages him because he would miss out on S.O.L. 

material. It is difficult for me to accept the argument 

that D.B., who in the record before me has not yet 

passed a PALS or S.O.L. benchmark, and has actually 

regressed in some areas, must stay in the inclusion 

setting so he can follow the S.O.L. curriculum and 

remain on track to enter a college preparatory curric-
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ulum. 
FN18

 Although the HO found, and Defendant 

contends, that continued enrollment in the inclusion 

setting at TJES is the “least restrictive environment,” 

“the IDEA's least restrictive environment requirement 

works in tandem with the FAPE requirement....” 

County School Board of Henrico County, Va. v. R.T., 

433 F.Supp.2d 657, 689 (E.D.Va.2006). For “a child 

who failed to make educational progress in a social 

environment, and, moreover derived little benefit from 

that social environment[,] a more restrictive envi-

ronment [is] the appropriate environment until such 

time as he [may] benefit from greater social interac-

tion.” Id. 
 

FN18. In other words, Defendant argues on 

the one hand that the reason D.B. can only 

make minimal progress is that his cognitive 

functioning is deficient; yet, on the other 

hand, Defendant insists that D.B. remain in 

the general education S.O.L. because 

“[r]emoving a student from grade-level con-

tent, the SOL curriculum tract [sic ], into al-

ternative tracts [sic ] is a decision with sig-

nificant ramifications that could impact a 

student's ability to attend college.” 
 

E. 
Defendant has filed a motion to strike Plaintiffs' 

additional evidence (docket no. *588 53), and Plain-

tiffs subsequently filed a motion for leave to file sup-

plemental exhibits (docket no. 57). Because I reached 

my decision based on the contents of the administra-

tive record and the applicable law and regulations, and 

did not review any additional or supplemental exhib-

its, I will grant Defendant's motion to strike, and 

Plaintiffs' motion for leave to file supplemental ex-

hibits will be denied. 
 

F. 
[10] Defendant contends that, should I find that 

Defendant has failed to provide FAPE to D.B., I 

should deny Plaintiffs' request for reimbursement 

because A.B. failed to give Defendant proper notice of 

her intention to enroll D.B. at NVS. 
 

Title 20 U.S.C. § 1412(a)(10)(C) provides, in 

pertinent part: 
 

(C) Payment for education of children enrolled in 

private schools without consent of or referral by the 

public agency 

 
(i) In general 

 
Subject to subparagraph (A), this subchapter does 

not require a local educational agency to pay for 

the cost of education, including special education 

and related services, of a child with a disability at 

a private school or facility if that agency made a 

free appropriate public education available to the 

child and the parents elected to place the child in 

such private school or facility. 
 

(ii) Reimbursement for private school placement 
 

If the parents of a child with a disability, who 

previously received special education and related 

services under the authority of a public agency, 

enroll the child in a private elementary school or 

secondary school without the consent of or re-

ferral by the public agency, a court or a hearing 

officer may require the agency to reimburse the 

parents for the cost of that enrollment if the court 

or hearing officer finds that the agency had not 

made a free appropriate public education availa-

ble to the child in a timely manner prior to that 

enrollment. 
 

(iii) Limitation on reimbursement 
 

The cost of reimbursement described in clause (ii) 

may be reduced or denied- 
 

(I) if- 
 

(aa) at the most recent IEP meeting that the 

parents attended prior to removal of the child 

from the public school, the parents did not in-

form the IEP Team that they were rejecting the 

placement proposed by the public agency to 

provide a free appropriate public education to 

their child, including stating their concerns and 

their intent to enroll their child in a private 

school at public expense; or 
 

(bb) 10 business days (including any holidays 

that occur on a business day) prior to the re-

moval of the child from the public school, the 

parents did not give written notice to the public 

agency of the information described in item 

(aa); 
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(II) if, prior to the parents' removal of the child 

from the public school, the public agency in-

formed the parents, through the notice re-

quirements described in section 1415(b)(3) of 

this title, of its intent to evaluate the child (in-

cluding a statement of the purpose of the 

evaluation that was appropriate and reasona-

ble), but the parents did not make the child 

available for such evaluation; or 
 

(III) upon a judicial finding of unreasonable-

ness with respect to actions taken by the par-

ents. 
 

(Italicized emphasis added.) 
 

I have already established that Defendant failed to 

provide a FAPE to D.B., and *589 Defendant has not 

successfully rebutted Plaintiffs' argument that NVS is 

an appropriate educational placement for D.B.
FN19

 See 

School Committee of Town of Burlington, Mass. v. 

Department of Educ. of Mass., 471 U.S. 359, 370, 105 

S.Ct. 1996, 85 L.Ed.2d 385 (1985) (in order to receive 

reimbursement, the private education services ob-

tained by the parents must be appropriate to meet the 

child's needs). However, Defendant argues that re-

imbursement should not be granted because A.B. 

“[f]ailed to provide written notice of her intent to 

withdraw D.B. and enroll him at New Vistas at public 

expense....” Essentially, Defendant relies on the ab-

sence in the administrative record of a written notice 

from A.B. that she intended to enroll D.B. at NVS. 
 

FN19. The HO found that New Vistas is “a 

private school located in Lynchburg, Vir-

ginia ... exclusively for disabled children” 

and that “[i]t is licensed by the Common-

wealth of Virginia as a special education 

private day school.” 
 

[11] In the first instance, I remark that 20 U.S.C. § 

1412(a)(10)(C)(iii) provides that “[t]he cost of reim-

bursement ... may be reduced or denied”-not “shall,” 

but “may”-pursuant to the notice and other conditions 

set out therein. (Emphasis added.) Therefore, a court 

has the discretion to grant, reduce, or deny reim-

bursement, regardless of the degree or quality of no-

tice the parent provided.
FN20

 See, e.g., Shipler v. 

Maxwell, Civil No. JFM 08-2057, 2009 WL 4544738 

at *2 (D.Md. November 30, 2009) (“the denial of 

reimbursement is discretionary under the statute-it 

“may be reduced or denied.” ”) (citations omitted); 

Shipler v. Maxwell, Civil No. JFM 08-2057, 2009 WL 

2230026 at *6 (D.Md. July 23, 2009) (“Use of the 

word ‘may’ instead of ‘shall’ indicates that denial or 

reduction is discretionary. Similarly, the words ‘re-

duced or denied’ also indicate that Congress intended 

the analysis to be discretionary.”) (citations omitted); 

Ashland Sch. Dist. v. Parents of Student E.H., 583 

F.Supp.2d 1220, 1226-27 (D.Or.2008) (“Use of the 

word ‘may’ rather than ‘shall’ denotes that this denial 

or reduction is discretionary”; the statute “does not 

categorically prohibit awarding reimbursement to 

Parents due to their failure to comply with the notice 

requirement”); Nein v. Greater Clark County Sch. 

Corp., 95 F.Supp.2d 961, 984 (S.D.Ind.2000) (ob-

serving*590 that reduction or denial of reimbursement 

is discretionary). 
 

FN20. The Supreme Court of the United 

States observed, in Florence County School 

Dist. Four v. Carter By and Through Carter, 

510 U.S. 7, 12, 114 S.Ct. 361, 126 L.Ed.2d 

284 (1993), that the 
 

IDEA's grant of equitable authority em-

powers a court “to order school authorities 

to reimburse parents for their expenditures 

on private special education for a child if 

the court ultimately determines that such 

placement, rather than a proposed IEP, is 

proper under the Act.” [Quoting School 

Comm. of Burlington v. Department of Ed. 

of Mass., 471 U.S. 359, 369, 105 S.Ct. 

1996, 85 L.Ed.2d 385 (1985).] Congress 

intended that IDEA's promise of a “free 

appropriate public education” for disabled 

children would normally be met by an IE-

P's provision for education in the regular 

public schools or in private schools chosen 

jointly by school officials and parents. In 

cases where cooperation fails, however, 

“parents who disagree with the proposed 

IEP are faced with a choice: go along with 

the IEP to the detriment of their child if it 

turns out to be inappropriate or pay for 

what they consider to be the appropriate 

placement.” [ School Comm. of Burlington 

at 370, 105 S.Ct. 1996.] For parents willing 

and able to make the latter choice, “it 

would be an empty victory to have a court 
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tell them several years later that they were 

right but that these expenditures could not 

in a proper case be reimbursed by the 

school officials.” Ibid. Because such a re-

sult would be contrary to IDEA's guarantee 

of a “free appropriate public education,” 

we held that “Congress meant to include 

retroactive reimbursement to parents as an 

available remedy in a proper case.” Ibid. 
 

Moreover, the Act does not require a written no-

tice if the parent, “at the most recent IEP meeting that 

the parent[ ] attended prior to removal of the child 

from the public school,” informed “the IEP Team that 

[the parent was] rejecting the placement proposed by 

the public agency....” 20 U.S.C. § 

1412(a)(10)(C)(iii)(I)(aa). The following phrase ap-

pears in the IEP notes from the meeting of July 10, 

2008 (the most recent IEP meeting A.B. attended prior 

to removing D.B. to NVS), where Defendant rejected 

A.B.'s request to transfer D.B. to NVS, and informed 

A.B. that D.B. would remain in TJES as proposed in 

the IEP of April 29, 2008: “Parents reject proposal.” 

Thus, it is unequivocally clear that, at the most recent 

IEP meeting, A.B. rejected the continued placement of 

D.B. at TJES. A.B. repeatedly indicated that she 

wanted D.B. to be placed at NVS. Her letter of June 

17, 2008, specifically asks that an IEP team meeting 

be convened to consider her request that D.B. be en-

rolled at NVS for the 2008-2009 school year. The 

record indicates that Charlotte Morgan, Head of NVS, 

attended the July 10, 2008, IEP meeting for the ex-

press purpose of describing and explaining the NVS 

program.
FN21

 Thus, given how the issue was presented 

to Defendant, and that the IEP notes indicate De-

fendant's awareness and perception that A.B. rejected 

the proposal of July 10, 2008, it is clear that A.B. gave 

sufficient notice of her intent to enroll D.B. at NVS. 

To the extent Defendant contends that it had insuffi-

cient notice of A.B.'s intention to enroll D.B. at NVS 

because it was unaware that A.B. sought the NVS 

placement at public expense,
FN22

 there can be no other 

reason for A.B. to repeatedly raise the issue with De-

fendant. A.B. does not need Defendant's permission to 

enroll D.B. at NVS at her own expense, and common 

sense indicates that she would not have repeatedly 

requested that Defendant place her son at NVS had she 

not been *591 seeking such placement at public ex-

pense. Accordingly, I find that Plaintiffs are entitled to 

reimbursement of their expenditures for D.B. to attend 

NVS. 

 
FN21. As I have previously observed, the 

HO stated that IEP meeting of July 10, 2008, 

was “called at the request of Parent. The 

meeting discussed Parent's desire that [D.B.] 

be placed at New Vistas School.... The 

placement at New Vistas School was de-

nied.” The HO also observed that, as of May 

19, 2008 A.B. had applied for D.B. to be 

admitted to New Vistas. The documentation 

of the IEP meting of July 10, 2008, indicates 

that the sole purpose of the meeting was to 

consider the request to place D.B. at New 

Vistas. A.B.'s request for a due process 

hearing stated, in part, “I would like for my 

son to be sent to an alternative school of 

learning which is New Vista[s],” and the HO 

observed that, “[a]t Parent's request an IEP 

meeting was held on 7/10/08 in which she 

presented her desire to BCPS for the IEP 

team to change her son's placement to New 

Vistas School. However, the IEP team re-

fused her request for a change of place-

ment....” 
 

FN22. At the hearing before this court, De-

fendant argued that, even if “the totality of 

the circumstances clearly indicates that she 

was going to enroll him at New Vistas, even 

though she never did actually come out and 

say that, she never once said that she was 

going to demand that Bedford pay for the 

placement and that certainly cannot be im-

plied from the totality of the circumstances.” 

This argument is sophistry. There is no other 

reason for A.B. to approach the IEP team and 

ask for Bedford County Public Schools to 

place D.B. at NVS if she were not asking 

Bedford County Public Schools to pay for the 

placement. And, although Defendant con-

tends that “she never did actually come out 

and say that” she intended to enroll D.B. at 

NVS, the specific content of the discussion at 

the IEP meeting that day cannot be proved or 

disproved, as there is no transcript. Common 

sense tells any objective reviewer that A.B. 

would not have gone through the exasperat-

ing process recounted herein of asking De-

fendant to place D.B. at NVS if she were not 

seeking the placement at public expense, and 

the IEP meeting notes indicate that she re-
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jected the continued placement at TJES. 
 

III. 
For the stated reasons, Plaintiffs' motion for 

summary judgment (docket no. 49) will be granted, 

Defendant's motion for summary judgment (docket 

no. 37) will be denied, Defendant's motion to strike 

Plaintiffs' additional evidence (docket no. 53) will be 

granted, and Plaintiffs' motion for leave to file sup-

plemental exhibits (docket no. 57) will be denied. 

Plaintiffs will be directed to submit, within fourteen 

(14) days of the date of entry of the order accompa-

nying this memorandum opinion, a petition for order 

of judgment (supplemented with a proposed judgment 

order), and any other motions, such as a motion for 

attorney's fees pursuant to 20 U.S.C. § 1415(i)(3)(B). 
 

The Clerk of the Court is hereby directed to send a 

certified copy of this memorandum opinion and the 

accompanying order to all counsel of record. 
 

ORDER 
For the reasons stated in the accompanying 

memorandum opinion, Plaintiffs' motion for summary 

judgment (docket no. 49) is GRANTED, Defendant's 

motion for summary judgment (docket no. 37) is 

DENIED, Defendant's motion to strike Plaintiffs' 

additional evidence (docket no. 53) is GRANTED, 

and Plaintiffs' motion for leave to file supplemental 

exhibits (docket no. 57) is DENIED. Plaintiffs are 

directed to submit, within fourteen (14) days of the 

date of entry of this order, a petition for order of 

judgment (supplemented with a proposed judgment 

order), and any other motions, such as a motion for 

attorney's fees pursuant to 20 U.S.C. § 1415(i)(3)(B). 
 

The Clerk of the Court is directed to send a certi-

fied copy of this order and the accompanying memo-

randum opinion to all counsel of record. 
 

It is so ORDERED. 
 
W.D.Va.,2010. 
D.B. v. Bedford County School Bd. 
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